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IDENTITY AND INTREST OF AMICUS

The Low Income Housing Institute (LIHI) is a
nonprofit housing developer, building and operating
affordable housing throughout the Puget Sound region
since 1991. LIHI focuses on a wide range of affordable
housing development, including (for example) Permanent
Supportive Housing for homeless people; Affordable
Workforce Housing for low-wage workers; Senior Housing;
and Young Adult Homeless Housing. LIHI currently has 72
buildings in its portfolio, comprising roughly 3,700
affordable housing units. As further explained infra, all our
projects are built with capital contributions from local
municipalities and national/regional banks.

LIHI is gravely concerned about the potential effect
of the appellate decision pending review. Permitting
general contractors to give notice of cost impacts at the end
of a project — rather than when those impacts occur — could

be devastating. As a nonprofit housing developer and



steward of public resources, LIHI lacks the wherewithal to
absorb cost overruns like (perhaps) more well-resourced
private developers might.

LIHI strictly follows the cost contingency built into our
projects, using the amounts spent (plus potential impacts
disclosed by the contractor) to make decisions regarding
project upgrades and add-ons that will improve the building
quality for our tenants and to reduce the long-term project
maintenance. As further detailed infra, the appellate
decision could devastate LIHI's operations, potentially
affecting many thousands of current and future low-income
families all across Washington State.

This Court must grant review.

STATEMENT OF THE CASE

Amicus accepts the Statement of the Case in the
parties’ briefing, in the opinion, and in the Petition for

Review.



REASONS THIS COURT SHOULD ACCEPT REVIEW

A. LIHI agrees with the arguments set forth in the
Petition for Review.

Petitioner 1200 Howell Street, LLC, is ably
represented by experienced appellate counsel. They have
clearly set forth important issues for this Court to
determine. LIHI agrees with their arguments and need not
repeat them here. This Court should grant review of those
important issues.

B. LIHI - and Ilow-income families across

Washington - could be devastated if the
appellate decision is not reversed.

Beyond the general examples set forth above, two
simple and practical examples may help the Court to see
how harmful the appellate decision could be both to LIHI
and to low-income families across Washington State:
upgrading cabinet materials to plywood (instead of cheaper
and less durable MDF) and upgrading countertops to solid
surfaces (e.g., quartz or engineered stone) instead of

laminated countertops. The potential impacts are stark.



The decisions whether to make upgrades like these
must be made roughly mid-way through constructing a
building. LIHI looks at the current contingency amount,
accounts for previous spending and potential change
orders, and decides whether to make the upgrades. These
are just two among (conservatively) hundreds of decisions
that must be made during any construction projects.

Specifically, imagine that LIHI spends $100,000 on
upgrades like these based on the information from the
contractor, who nonetheless issues a change order at the
end of the project for an additional $100,000 in costs
related to (for example) earthwork at the beginning of the
project. In this case, we may not have the additional
$100,000 after spending the contingency in good faith with
input from the general contractor.

LIHI would then be on the hook for $100,000 to
ensure that we receive a final lien waiver from the

contractor. That is of course necessary to complete the



project under the terms of our nonprofit funding. Indeed,

LIHI receives financing from a variety of public and private

sources that award funds to us with the expectation that we

will manage and complete projects within budget. Funds

recently have been competitively awarded to us for

construction of affordable and homeless housing by the

following public agencies and entities:

Washington State Housing Finance Commission;

Washington State Department of Commerce
Housing Trust Fund;

Thurston, Pierce, and King Counties;

The Cities of Seattle, Tacoma, Bellevue, and
Bainbridge Island;

The US Department of Housing and Urban
Development (HUD); and

A Regional Coalition for Housing (ARCH).

Both LIHI and the public agencies have relied on the

language in our construction contracts regarding timely

notice for change orders, add-ons, and corrections. The

entire system for calculating construction contingencies

and for budgeting for publicly-funded low-income housing



could be upended if notice deadlines are no longer
enforced. The ramifications for our operations could be
dire, as we don’t have any extra money. Apocalyptic may
not be too strong a word.

As noted, LIHI could multiply these few examples by
at least an order of magnitude, and likely by several orders
of magnitude if one includes all the interim decisions we
must make on all the thousands of units we build. Any
inability to rely on the information we receive from our
contractors likely hobbles our ability to move forward. But
the implications for — among many other things — our
nonprofit status are monumental.

LIHI asks this Court to please grant review of this
important appellate decision that so far departs from this
Court’s jurisprudence in Mike M. Johnson. Owners of all
kinds depend on the stability of the law in this area. This

Court should act to maintain that stability.



CONCLUSION

This Court should grant review.
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